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IN THE COURT OF THE ADDL. SESSIONS  JUDGE-2 (FTC), TINSUKIA
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      Addl. Sessions Judge-2,
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       Date of Argument     : 22.12.17  

 Date of Judgment     : 12.01.18

 

J U D G M E N T       

1.  The  instant  appeal  has  emerged  against  the  impugned 

judgment/order dated 23-09-2014 passed by the Ld. Addl. Chief 

Judicial Magistrate, Tinsukia in G.R. Case No. 1089 of 2010 U/s. 

498-A I.P.C., whereby the Ld. Trial Court convicted the accused/ 

appellant under the aforesaid section of law sentencing him with 

judicial custody for a period that had already undergone by him  in 

judicial custody.

2.  Being   highly   aggrieved  and  dissatisfied   with   the 

impugned  judgment/order,  the  accused/appellant  among  other 

things have drawn the attention of the Court that (a) For that the 

Learned Court below erred in law and on facts in convicting the 

accused U/s. 498-A of I.P.C., as such the Judgment and order dated 

23-09-2014 is bad in law and liable to be set-aside. (b)For that the 

Learned Court  below failed to appreciate the law in its  proper 

prospective.(c)  For  that  the  Learned   Court  below  failed  to 

appreciate  the  evidence  properly  and  has  arrived  at  a  wrong 

finding and thereby caused miscarriage of justice.(d)For that the 

Ld. Trial Court did not consider the material contradiction of the 

witnesses.(e)  For that the Ld. Trial Court erred in law in holding 

that the accused subjected the informant  to cruelty within the 

meaning of Section  498-A of I.P.C.  (f)For that the Ld. Trial Court 

has  failed  to  consider  the  vital  contradiction  of  the  witnesses 

alongwith the FIR and other parts of the evidences.(g)For that the 

Ld.  Court  below did  not  consider  the  fact  that  as  to  why the 

Prosecution  has  failed  to  cite  and  examine  the  Investigating 

Officer as witness in the case, whose evidence was very much 

material in connection with the above case and thereby caused 

miscarriage of justice to the accused, whereby the defence failed 

to prove contradictions of P.W.s.(h)For that the Ld. Court below 
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failed to consider that the P.W. 1 in her cross-examination has 

deposed that she was suffering from eye problem since before her 

marriage and that the accused himself took the informant before 

Doctor- R.N. Gogoi for her treatment.  (i)  For that the Ld. Court 

below failed to consider that the prosecution failed to prove the 

delay of 1½  years in lodging the ejahar in the police station.(j) For 

that the Ld. Court below failed to consider the fact that the victim 

left the house for her treatment and after 1½ years her parents 

alongwith 22 other persons came to the house of the accused/ 

appellant,  threatened  him,  alleged  him and brought  allegation 

that he is having illicit relationship with his sister- Smt. Tinku. (k) 

For  that  the  Ld.  Court  below  failed  to  consider  that  the  P.W. 

1/informant  deposed  in  her  cross-examination  that  she  was 

offered to read a book in presence of her parents, brother-in-law 

and sister after about 1½  months of her marriage, but as she 

could  not  read the said  book,  as  such,  every persons  present 

there asked the accused/appellant to take her to an eye specialist 

and accordingly the accused/appellant took her to Dr. R. N. Gogoi 

(eye  specialist),  Dibrugarh,  who  after  examining  her,  issued  a 

prescription ( Ext. A).  (l)  For that the Ld. Court below failed to 

appreciate that inspite of the fact that the accused/appellant was 

a private teacher having poor income, did not even neglected in 

providing treatment to his wife(informant),  and his mother was 

also hospitalized for her heart disease. (m) For that the Ld. Court 

below failed to consider that the prosecution has failed to prove 

the fact as to when the accused/appellant demanded Rs. 40,000/- 

from the informant and when, where and how the payment of Rs. 

40,000/- was made to him by the father of the informant (P.W.2). 

(n) For that the Ld. Court below failed to consider that it was the 

informant  who  admittedly  caused  cruelty  upon  the 

accused/appellant  by  bringing  false  allegation  against  him  of 

having illicit relationship with his sister – Smt. Tinku. (o)  For that 

the  Ld.  Court  below  erred  in  law  by  holding  that  the 

Accused/Appellant  as  D.W.1  deposed  in  Court  that  after  2-3 

months of marriage he learnt about the informant's eye problem. 
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(p)  For  that  the  Ld.  Court  below  failed  to  consider  that  the 

accused/appellant as D.W.1 deposed that when the informant did 

not  return  back  to  his  home  after  coming  from  Guwahati 

alongwith his parents, he was unable to go to her parents' house 

to bring her back as his mother was lying in bed ridden condition. 

Hence, he made several phone calls telling her to return back, but 

the informant did not return back even after the demise of the 

mother of the accused/appellant. (q) For that the Ld. Court below 

ought to have considered that apart from P.W.4, all the P.W.s. are 

interested witnesses, as such their evidence ought to have been 

scrutinized very carefully and cautiously. (r) For that the Ld. Court 

below failed to consider the fact that the allegation of pouring boil 

water has not been proved, by any evidence of doctor/ or medical 

certificate etc. (s) For that the Ld. Court erred in law and fact that 

the victim in the compromise petition filed in divorce matter had 

admitted  that  due  to  misunderstanding  she  filed  the  criminal 

case.  (t)  For  that  in  any  view  of  the  matter  the  impugned 

Judgment  and  order  dated  23-09-2014  passed  by  the  Learned 

Addl. Chief Judicial Magistrate, Tinsukia in G.R. Case No. 1089 of 

2010 U/s 498-A of I.P.C. is bad-in law and liable to be set-aside. 

3.             I have   heard  the   arguments  advanced  by   the learned 

counsels of both the parties.

Discussion, Decision & Reasons thereof :

4.          Before  appreciating   the   rival  contention  of  the Ld. 

Counsels for  the respective  parties I have  gone  through  the 

evidence of  the  PW’s.

5.           PW.1,  Dipanjali Benarjee has deposed  in court that   on 

23.09.07 she  got  married  to  accused  as  per  social  rites.  That 

after marriage  10  to  15  days  went  off  well.  That  thereafter 

her husband  started abusing  her  in  various  ways and  said  her 

to  be beggar.  That  at  the  time  of  marriage as the furniture’s 

were  incomplete  they  could  not  give,  and  over  that  her 
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husband  used  to  scold  her. That after  about  one  month  in  an 

altercation her  husband threw  boiling  water  in  her  eyes and 

as  a  result  her  eyes  were  effected. That  she  was  told  that 

dining  table  etc.  were  not  given  in  marriage.  That  her 

husband  demanded  money  for  purchasing  motorcycle  and 

she  gave  Rs. 40,000/-  to  the  accused. PW.1,   further deposed 

that over trivial  matters  she  was  assaulted  and  during  winter 

season  cold  water  was  used  to  be  thrown  on  her. That  later 

her  aunt Chandrakola  Upadhyay  went  to  their  house  and  the 

accused  told  that  only if  his  demand is  met and only if  her 

parents asked his forgiveness by touching his feet she would be 

allowed to stay. Or else could not maintain any relation with her. 

That with her said aunt she was ousted from his house. That as 

she was slapped on her ear she does not hear properly. That many 

time attempts were made to kill her by strangulation. 

6.           During cross PW.1 has stated that she knows Dr. R.N. Gogoi, 

Eye Specialist and she went there for treatment of her eyes. That 

during that time her mother-in law was hospitalized in Dibrugarh 

Hospital. That it is a fact that their financial condition is bad. That 

due to shortage of space in their house their marriage was held at 

'Kalibari'. That it has not been stated in the ejahar, before police 

and in Court on which date and how Rs. 40,000/- was given to 

accused  for  purchase  of  motorcycle.  That  after  marriage  she 

stayed at her husband's house 4 to 5 months at a stretch. Ext. A is 

the prescription given by Doctor R.N.  Gogoi.  That her husband 

took her to the said doctor. That 2 to 3 months prior to showing 

Doctor her husband threw boiling water on her eyes. That she did 

not tell  before the doctor that boiling water was thrown in her 

eyes as her husband asked her not to tell it. That after her visit to 

Sankar Netralaya she took spectacles but she does not know its 

power. That after 1½  months of marriage her parents, accused's 

brother in law, Tapan Sharma, sister Rita Sharma came to her 

father-in-law's house. That when they came she was asked to read 

a book and as she could not read it, everyone asked the accused 
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to show her eyes to doctor. That her husband's mother was under 

treatment at that time. That when the accused was asked to get 

her treated he told that as he was treating his mother with a small 

salary he cannot show her to doctor. That 8/9th of February, 2009 

she went to Sankar Netralaya for her eye treatment. That after 

taking treatment there for 5 days she went to her father's house 

and since then she has been staying there. That Upadhyay aunt is 

her neighbour. That on 8/9th Upadhyay aunt brought her from her 

husband's house. That her husband asked to send her back only if 

her eye disease is completely cured and he also told about the 

demand. That she does not remember if doctor R.N. Gogoi told 

that eye problem is an old one.

7.      PW 1  informant  during   her   cross-examination   denied 

suggestion  that  as  her  eyes  had  not  yet  been  cured  and  as 

accused had refused to accept her in that state she has filed this 

false case. It only implies that accused had refused to accept her 

unless her eyes were  cured.

8.        PW 2 Randeep Chakraborty has deposed in court that the 

informant is his daughter. That after marriage one month went off 

well.  That  thereafter  his  daughter  was not  provided with food, 

clothing and if  his  daughter  suffered from any disease he was 

informed  to  provide  the  treatment.  That  his  daughter  was 

assaulted. The accused told that his daughter was not to his liking 

and that he married her only for the sake of his mother. That it 

was also told that he would marry elsewhere and give divorce to 

his daughter. That accused demanded motorcycle from him. That 

later  he  gave  Rs.  40,000/-  to  the  accused  for  purchasing 

motorcycle.  That  accused  frequently  used  to  demand  money 

through his daughter over phone. That as he could not provide the 

money  his  daughter  was  tortured.  That  his  daughter  was  not 

allowed to got out of house. PW2 further has deposed that his 

daughter suffered from eye problem. That later heard from his 

daughter that accused by throwing boiling water had damaged 



7 

her  eyes.  That  he took his  daughter  to  Guwahati  and got  her 

treated at Sankar Netralaya.

9.         During cross PW.2 stated that he cannot say on which date 

how  much  money  was  demanded  by  the  accused  from  his 

daughter and how much he paid. He denied suggestion that he 

gave his daughter in marriage by concealing her eye disease. PW. 

2 during cross has further stated that after hearing everything 

from his daughter on their return from Guwahati he kept her at his 

house.  That  afterwards  he  alongwith  Puspa   Chetry,  Chandra 

Kanta Upadhyay etc. in  total about 14 persons went to the house 

of accused for compromise. But no settlement could be arrived at. 

During cross he stated that after 8 to 9 months of his daughter's 

treatment he went to the house of accused for compromise.

10.         PW 3, Konok Chakraborty, mother of informant has deposed 

in court that one month of her daughter's marriage went off well. 

That  thereafter  she  was  not  allowed to  maintain  relation  with 

them. That her son-in-law started torturing her daughter. That her 

son-in-law tortured her as she was not to his liking. That she was 

not provided with food, clothing. That her daughter was assaulted 

and was demanded money. That they alleged that her daughter 

could not see with her eyes. But her daughter was BA pass. That 

they were asked to get her treated when they went to Sankar 

Netralaya. That she was asked not to come unless her eyes were 

cured. That on being asked her daughter told that accused threw 

boiling water in her eyes. That after 1½   years they went to the 

house of accused. But her son-in-law refused to keep her.

11.        During cross examination PW3 has stated that within 1-1½ 

months of marriage accused alleged that her daughter's eye were 

bad and they were asked to do the treatment. Than thereafter 

they took her for treatment. That accused has also filed a case 

against  them  alleging  that  on  12.09.10  her  husband  went 

alongwith some persons went and quarreled with them. That on 

12.09.10 her husband did not take their daughter to the house of 
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accused. That they went there only for settlement.

12.      PW 4  Chandrakala  Upadhyay  has  deposed  in  court  that 

informant and accused got married in the year 2007. That after 

marriage  informant  started  her  conjugal  life  at  her  husband's 

house. That thereafter the relation between both of them were not 

good.  That  accused  told  her  that  he  would  never  give  the 

informant  the  status  of  wife.  That  she  heard  that  accused 

demanded money from the informant and in connection with that 

the relation was not good. The informant was asked to go out if 

money was not paid. That afterwards informant came out of her 

husband's house.

13.       During cross PW 4 stated that she does not remember on 

which  date  she  went  to  the  house  of  accused.  That  accused 

himself told her that he would not give Dipanjali the status of wife. 

That once about 15 of them went for compromise.

14.         DW 1, Anup Benarjee has  deposed  that this case has been 

lodged  against  him  by  Dipanjali  Benarjee  with  whom  he  got 

married on 23.09.07. Marriage took place as per social custom. At 

the time of marriage his mother, and the unmarried sister Pampi 

@ Tinku  were  residing  with  him.  At  the  time  of  marriage  his 

mother was bed ridden and had to be hospitalized. They did not 

place any demand at  the time of  marriage.  After  marriage he 

came to  know that  his  wife  could  not  see  at  night.  Although 

initially she denied it. After 2/3 months of marriage during Laxmi 

Puja he was confirmed as she could not read the holy book at 

night. Then he called the guardian of both sides. From his wife 

side her father,  uncle and sister came. From his side his elder 

sister,  Seema  Benarjee  was  also  present.  When he  told  them 

about the eye problem of his wife, the family member admitted it. 

He expressed his inability to give treatment to his wife as  his 

mother was also hospitalized at that time. Thereafter, they agreed 

to provide treatment to his wife. In the mean time alongwith his 

mother  he also gave treatment to his wife with Dr. R.N. Gogoi, 
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Eye Specialist  of  Dibrugarh.  The doctor  told his  wife has been 

suffering from the disease from last 5 to 10 years. Ext. A is the 

Prescription issued by Dr. R.N. Gogoi. In the month of January'09 

his mother in law took his wife for treatment. Thereafter his wife 

did not return back. As his mother was bed ridden he could not 

personally  go  to  bring  her  back.  But  over  phone  he  told  her 

several times to return  back. In the mean time on 10.11.09 his 

mother  expired.  Even  then  his  wife  did  not  return  back.  On 

12.09.10 it  was Sunday when his  wife's  parents  and about  22 

other persons in a Winger came to his house. They pressurized 

him to bring his wife back and also assaulted him. At that time all 

of them also threatened him that  his wife will  ruin everything. 

They also accused him of having illegal relationship with his sister. 

At present  he does not have any relation  with his   wife. After 

filing  of  this  case his  wife  filed  Divorce case and  on 31.07.13 

Divorce  was allowed by Court. On the day of granting Divorce, a 

joint  petition was filed by both the parties before the Court  in 

which she stated that due to misunderstanding and wrong advice 

of some people she had to file a Criminal  case against him.  He 

denies  the  suggestion   that during his wife's stay in his house he 

subjected her to physical and mental torture in connection with 

demand  of  Rs.  40,000/-.  Dipanjali  Benarjee  is  also  aware  that 

Tinku is his sister. Ext. B is the certified copy of the order dated 

31.07.09 of Hon'ble District Judge, Tinsukia passed in Title Suit No 

(M) 77 of 2012 alongwith a Joint petition dated 31.07.13 filed in 

the said  case (Proved in original).  

15.        In  cross-examination  he  denies  the  suggestion  that  he 

has deposed falsely that his wife was not able to see at night, that 

she was not able to read the  holy book during the time of Laxmi 

Puja. He  denies  the  suggestion  that as after the marriage his 

demand of Furniture and Motor cycle were not met,  he threw 

boiling water in her eyes. He  denies  the  suggestion  that  in the 

year 2009 his wife did not go to her house for medical treatment. 

He  denies  the  suggestion  that   because of the torture meted 
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out to her she went to her house. He  denies  the  suggestion  that 

his wife did not alleged him of having an illegal relationship with 

his sister. Their divorce took place in the year 2013. He  denies 

the  suggestion  that  he has chased his wife after subjecting her 

to physical and mental torture. He  denies  the  suggestion  that 

to save himself from this case, he  has deposed falsely. 

16.          DW2 Seema Chatterjee has deposed that  Anup  Benarjee  is 

her younger  brother. Depanjali Benarjee  was  her  sister  in  law. 

Their  marriage was  solemnized  on  21.09.07.  At  that  time  her 

mother's  physical condition  was not  good.  She  had  to be 

hospitalized.  Due to  critical  condition of  her  mother,  she  could 

not  accompany  the  bridegroom party of  the  marriage. They did 

not  place  any  demand at  the  time  of  marriage. After  few 

days  of  their  marriage they  came  to  know  that she  was 

suffering  from eye  disease. After  about  a  year  of  marriage a 

meeting  was  held  at her  father's  place  between  both  the 

sides. In  the  meeting the  family  members of  the  girl  told  that 

she  was  suffering  from  eye  disease  since  she  was  a  student 

of  Class-VI. They  however,  told  that  they  would  provide  the 

necessary  treatment  to  her. Subsequently  they  took Depanjali 

to  Guwahati  for  treatment. Thereafter  Depanjali  did  not return. 

Even  after  the  death  of   her  mother she  did  not return  back. 

In  the  house  of  her  brother her  ailing  mother and her younger 

unmarried  sister  were  residing  with  her brother. She has  no 

knowledge  about  any  other  matter  in their  family.

17.         In  cross-examination  DW.2 has    denied  the  suggestion 

that  in  the meeting  Depanjali's  family  members  did  not  tell 

that  she  was  suffering  from  the  eye  disease since  she  was  a 

student  of  Class-VI.  She denies  the  suggestion  that she  has 

deposed  falsely  that  at  the time  of  marriage  her  brother  did 

not  place  any  demand. She denies  the  suggestion  that after 

marriage  her  brother demanded  Furnitures  and  Motorcycle 

and  as  the  demand was  not   made  he  threw  boiling  water  in 
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Depanjali's  eyes. She denies  the  suggestion  that  for  the  sake 

of  her  brother  she has  deposed  falsely. 

18.         The   Ld.  Defence   side  has  cited  the following case to 

fortify his argument: (i) Gauhati  High  Court  2014(3) GLT  154, 

Suryya Kanta  Nath Vs. State  of  Assam  &  Anr. (ii) Supreme 

Court  of  India,  Criminal  Appeal  No. 1265 of  2017,  Rajesh 

Sharma  &  Ors,  State  of  U.P  &  Anr.

19.  With  regard  to  the  point  for  determinations  Ld. Counsel 

has  pointed  out  (i) that  the  FIR  is filed in delay of about  1½ 

years but  there   is  no  proper  explanation  why  such  delay  has 

occurred.  There  is  no  proper  explanation  why  such  inordinate 

delay has occurred in lodging the FIR. Hence it cast a doubt about 

the authenticity of the prosecution story.  (ii)   that  the  alleged 

injury  of  the  eyes  of  the complainant  is  not  corroborated  by 

any  eye   witness  nor  any medical  report.  It  is  proved by the 

DW.1   and   DW.2  that   the  eyes   of   the   complainant  was 

damaged before  the solemnization of the marriage.  (iii)   That 

the PW.2  and  PW.3,  i.e.   the  father  and  mother  of  the 

complainant has stated  that the complainant  told them about 

the pouring  boiling water and caused damage by the accused 

after coming from the Shankardev  Netralaya , Guwahati. Which is 

beyond imagination. Why the complainant would allege after so 

many  days  against  the  accused.  Moreover  had  the  accused 

poured  boiling  water in the  eyes  of  the  complainant  then 

certainly  there  would  have  been  injury  on  the  eyes  of  the 

complainant and the complainant would have informed the matter 

to her parents. But there is not iota of evidence about the injury or 

medical report about the injury of the eyes of the complainant. 

Hence,  it  cast  a  doubt  about  the   allegation  of pouring 

boiling  water  in  the  eyes  of   the  complainant.  (iv)  That 

although  it  is  alleged  that the  accused  had  demanded  an 

amount  of  Rs. 40,000/-  for  purchasing  of   motorcycle and 

payment  of  the  said   amount  to  the  accused  by  the  PW.2 
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but the allegation is  not proved  at all.  The  PW.1, PW.2, PW.3 

have  failed  to  state  the  date on which   the  demand  of  Rs. 

40,000/-  was  made  by  the accused  person and paid to the 

accused person. (v) That  during  cross  examination,  PW.3  has 

stated that within  one or  one  &  half  month  of  the  marriage, 

the  accused  alleged  that  her   daughter's  eyes  were  bad  and 

they   were  asked  to  do  treatment.  Had  there  been  any 

action of pouring  of  boiling water  or  physical  torture  on  the 

person  of  the  complainant,  then  certainly  there  would  have 

been scar mark  on  the  eyes  or  face or the matter would have 

been disclosed to the parents by the complainant.  But   there  is 

not  the iota  of  evidence  or  allegation of  injury  on  the  eyes 

of  the  complainant  by  the  Prosecution  witnesses. 

20.         In  reply  Ld. Addl. P.P  has  vehemently  denied  the  points 

of  the Petitioner.

 
21.      Upon hearing both sides I have gone through the material 

evidence on record and found that the FIR is filed after a long 

period  of  alleged  offence  of  torture.  There  is  not  an  iota  of 

evidence to show that why such inordinate delay has occurred in 

lodging  the  FIR.  There  is  no  explanation  why  such  delay  had 

occurred in lodging the FIR.

22.        With regard to the delay in lodging the FIR I would like to cite 

the  case  of  Kailash  Gour  and  ors.  V.  State  of  Assam 

(Criminal Appeal No. 1068/06) (MANU/SC/1505/2011) where 

Hon’ble  Supreme  Court  dealt  with  the  effect  of  failure  of 

prosecution to satisfactorily explain the delay in the lodging of the 

FIR and declared that if the delay is not satisfactorily explained 

the same is fatal to the prosecution.

23.        The Hon’ble Supreme Court has observed in State of H.P. v. 

Giyan Chand (MANU/SC/0312/2001: (2001) 6 SCC 71) that if 

the prosecution fails to satisfactorily explain the delay and there is 

a  possibility  of  embellishment  in  the  prosecution  version  on 
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account of such delay, the delay would be fatal to the prosecution. 

However if the delay is explained to the satisfaction of the court 

the  delay  cannot  by  itself  be  a  ground  for  disbelieving  and 

discarding the entire prosecution case. To the said effect is the 

decision of this court in Dilawar Sing v. State of Delhi (2007) 

12 SCC, 641 where this court observed: In criminal trial one of 

the  cardinal  principles’  for  the  court  is  to  look  for  plausible 

explanation for the delay in lodging the report. Delay sometimes 

affords opportunity to the complainant to make deliberation upon 

the  complaint  and  to  make  embellishment  or  even  make 

fabrications.  Delay  defeats  the  chance  of  the  unsoiled  and 

untarnished version of the case to be presented before the court 

at  the earliest  instance.  That is  why if  there is  delay in either 

coming before the police or before the court the courts always 

view  the  allegations  with  suspicion  and  look  for  satisfactory 

explanation. If no such satisfaction is formed the delay is treated 

as fatal to the prosecution case”.

24.          In the case 2010 (6) GLJ 394 Rakesh Debnath v. State 

of Tripura Hon’ble Gauhati High court has held that FIR required 

to be filed at earliest opportunity- father of the victim boy lodged 

FIR only after gap of 3 days of incident although he could learn 

about incident of taking away his son by co-accused on 25-10-01 

itself and more particularly on 27-10-01 – Delay in lodging FIR is 

quite  unusual  and  casts  a  serious  doubt  on  truthfulness  of 

prosecution story – smacks of an afterthought and improvement in 

prosecution story”.

25.         Hon’ble Supreme Court in the case 2010 (13) SCC (Cri) 

1185 Mahtab Sing & ors. Vs. U.P. has decided that unnatural 

conduct of complainant in lodging the FIR is always doubtful. In 

the case it is observed that police station hardly one furlong away 

from the place of occurrence, Complainant did not go to police 

station immediately, instead going somewhere else to prepare a 

written  report  and  lodging  FIR  after  45  minutes.  Held-  such 
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behavior creates doubt and false implication not ruled out since 

complainant had a grudge against the accused”.

26.       In view of the forgoing discussion and taking note of the 

observation  and  decision  of  the  Higher  court  cited  above  and 

considering all facts and circumstances of the instant case I am of 

the considered opinion that the prosecution has failed to explain 

properly the inordinate delay in lodging the FIR and it cast a doubt 

about the authenticity of the prosecution story.

27.        With  regard to the allegation of pouring of boiling water in 

the eyes of the complainant I have found that there is no medical 

report  that  the eyes  of  the complainant  was  damaged by  the 

pouring of boiling water. The complainant has also did not state 

anything to her parents immediately after the alleged occurrence. 

The PW 3 ( Mother of the complainant) has stated that “within 

1-11/2  months  of  marriage  accused  alleged that  her  daughter's 

eyes were bad and they were asked to do the treatment. Then 

thereafter they took her for treatment”. Which indicates that the 

accused  had  complained  about  the  eyes  problem  of  the 

complainant to her parents immediately after solemnization of the 

marriage. The statement of the PW 3 has been also corroborated 

by the DW 1 (The accused) in his evidence in defence before the 

court.  Had  there  been  any  such  torture  perpetrated  to  the 

complainant  by the accused then the complainant  would  have 

certainly informed her parents immediately before taking her to 

Sankar Netralaya Guwahati. But she did not utter any word about 

the torture before her parents. From the evidence of the witnesses 

it appears that the this allegation is made out afterthought after 

coming from the Sanka Netralaya. Hence considering all aspects it 

cast a doubt about the allegation of pouring boiling water in the 

eye of the complainant by the accused person.

28.       With  regard  to the allegation of demand of money of Rs.

40,000/-  and  payment  to  the  accused  for  purchasing  the 

Motorcycle by the PW 2 I  have found that  the witnesses have 
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failed to state on what date and time the demand of money was 

made. Moreover the PW’s have failed to state that on what date 

the  money  was  paid  to  the  accused.  Apart  from  this  no 

independent eye witnesses have corroborated the statement of 

the demand of money by the accused person. From the evidence 

on record it is apparent that the allegation of demand of money is 

vague and obscure. Hence it cast a doubt about the demand of 

money by the accused and payment by the PW 2 to the accused 

person. 

29.       In view of forgoing analysis  of evidence at hand, it  has 

precipitated  that  the  impugned  Judgment/Order  is  laden  with 

deficiency and lacunae due to improper evaluation of evidence  at 

hand. Further, it has emerged that the learned lower Court has 

overlooked and ignored some vital points, as a result of which an 

erroneous  outcome  has  come  out  in  the  impugned 

Judgment/Order.  It  has  again  emerged  that  the  learned  Court 

below has  tilted  in  favour  of  the  Prosecution  without  properly 

appreciating  the cross-examination of the PWs and the evidence 

of DW’s. The prosecution has failed to prove the case against the 

accused person beyond reasonable doubt.

30.         In view of forgoing observations, it has unraveled that the 

impugned Judgment/Order is not sustainable in the eye of law due 

to  infirmity,  inconsistency  and  incoherency  in  it,  as  analyzed 

above.

31.        As such, the impugned Judgment/Order needs interference 

from this Court and accordingly, the same  is set aside as there is 

no scope for conviction and sentence by considering the facts and 

circumstances of the case. Accordingly, the appeal is allowed.
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32.         In the result, the impugned Judgment and Order is set aside 

and the appeal is allowed. Accordingly, the appellant is acquitted 

and set at liberty as the Prosecution has failed to prove its charge 

against him beyond all reasonable doubt.

33.  As such, the bail-bond of the appellant stands cancelled and 

the surety is discharged. 

34.  Send  down  the G.R. Case No. 1089 of 2010 to  the Court of 

Learned Additional Chief Judicial Magistrate, Tinsukia alongwith a 

copy of Judgment in appeal. 

35.  Given under my hand and seal of this Court on the 12th day 

of January 2018.

Dictated and corrected by me.

   ( Abdul Hakim )                                   ( Abdul Hakim)
Addl. Sessions Judge-2                   Addl. Sessions Judge-2 
.    (FTC), Tinsukia.                                              (FTC), Tinsukia

         Transcribed  by :

          (Smti. P.D. Phukan) 


